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American Indian Law and the Plight of the Meskwaki
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United States’ first laws concerning
TheAmerican Indians were treaties designed to
provide safe havens for native tribes while also
assimilating them into American society. The Meskwaki
signed one such treaty. These treaties were followed, in
1823, by an expansion of American Indian rights when
the United States became the first jurisdiction to
acknowledge the common law doctrine of aboriginal
title. In Johnson v. M’Intosh, 21 U.S. (8 Wheat.) 543
(1823), Chief Justice John Marshall explained that
Indian tribes and nations established aboriginal title by
actual, continuous, and exclusive use and occupancy of
land for a “long time.” Aboriginal title, the Court ruled,
could not be acquired except by the federal government

by means of purchase, lease or conquest.

President Jackson’s Policy Toward Native Americans

Five years later, Andrew Jackson was elected
President of the United States. Jackson disagreed with
Marshall’s ruling in Johnson v. M’Intosh and the

doctrine of aboriginal title. He also opposed his
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predecessors’ policy of establishing treaties with Indian
tribes as if they were foreign nations. Jackson viewed
the United States as a federation of sovereign states. He
believed that the creation of Indian jurisdictions was a
violation of state sovereignty under Article I'V, Section 3
of the U.S. Constitution. As Jackson saw it either Indian
tribes comprise sovereign states (which violated the
Constitution) or they are subject to the laws of existing
states, Jackson urged Indians to assimilate and obey
state laws. He believed he could only accommodate the
desire for Indian self-rule in federal territory and that
required re-settlement of Indians to federal land west of
the Mississippi River.

To this end, Andrew Jackson sought a policy of
political and military action for the removal of American
Indians from their lands. The Indian Removal Act, which
he promoted, would authorize him to negotiate with
American Indians in the Southern United States for their
removal to federal territory west of the Mississippi River
in exchange for surrendering their homelands. The Act
was highly controversial. While most European
Americans during this time favored the passage of the Act,
many Christian missionaries, future U.S. President
Abraham Lincoln, and Congressman Davy Crockett of
Tennessee protested against passage of the Act.
Nevertheless, after bitter debate in Congress, the Removal
Act was passed and signed into law on 28 May 1830.

Through a series of treaties between 1804 and 1842,
the Meskwaki agreed to sell all their claims to land in
Illinois, Wisconsin, Missouri, and Iowa to the United
States government for amounts substantially below market
prices. Some of these treaties were secured by the U.S.
government through the use of coercion and fraud, some
Meskwaki signatories lacked authority from the tribe to
sign the treaties, and the Meskwaki were never properly

represented during negotiations.
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No Indian Tribe or Nation Would Be Recognized as an
Independent Power

The American president’s authority to make
treaties with American Indians was terminated by the
Indian Appropriations Act of 3 March 1871, which
declared that no Indian tribe or nation would be
recognized as an independent power with whom the
United States could contract by treaty. However, this
statute did not alter or abrogate the terms of treaties that
had already been made. Indian treaties are still enforced
today and continue to constitute a major federal source
of American Indian law. In later years, Congress made
provisions to permit American Indians to recover
monetary damages for treaty violations by the federal
government, but giving them the option of instead

reclaiming their ancestral land was not offered.

Jurisdiction Over the Meskwaki

In 1845, most Meskwaki were removed to a
reservation in east central Kansas. Some, however,
remained hidden in Iowa, with others returning within a

few years. In 1851, the lowa legislature passed an act
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unprecedented in American history, allowing the
Meskwaki to remain in the state and purchase land. In
1857, the Meskwaki purchased 80 acres (320,000 m?*) of
land in Tama County, Iowa. The U.S. government tried
to force the tribe back to the Kansas reservation by
withholding treaty-right annuities, but the Meskwaki
refused to relocate. In 1866, the U.S. government
abandoned its efforts and reinstated annuity payments to
the tribe. For the next 30 years, the Meskwaki were
virtually ignored by federal and state policies.
Subsequently, they lived more independently than tribes
confined to reservations which were regulated by
federal law. To resolve this jurisdictional ambiguity, in
1896, the State of lowa ceded to the U.S. government all
jurisdiction over the Meskwaki. In 1924, the Meskwaki

were finally granted citizenship.

The Land Privileges of the Meskwaki
The legal status of the Meskwaki today is

somewhat unique. They enjoy all the rights and
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privileges held by all recognized American Indian
tribes. The Meskwaki are self-governed and have their
own constitution, laws, police, and courts. Unlike other
Indian tribes, however, the Meskwaki chose where to
live and purchased their own land. Since 1857, the
Meskwaki have purchased additional land, which today
totals nearly 10,000 acres (40.469km?). As such, the
Meskwaki can sell, lease, or mortgage their land to
parties other than the U.S. government. This is a right
denied to Indian tribes on reservations, which are
required to hold land in common and which is one of
the reasons often cited by economists for the pervasive

poverty on many American Indian reservations.

Current Challenges

Today, the Meskwaki operate a successful casino,
hotel, convention center, spa, commercial bank, trading
post, farms, and a ranch. These business ventures have
brought prosperity to the tribe, but prosperity has also
brought problems. The Meskwaki enjoy a higher
standard of living than most American Indians, have
excellent schools, provide medical care and social
services, and fully fund any tribal member’s pursuit of
higher education. However, there has been political
division about the use of financial resources, and the
proliferation of television, computer games, and the
Internet as well as greater contact with non-Indian
peoples has threatened the continuation of the

Meskwaki language, religion, and culture.
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